RECREATION AND COMMUNITY DEVELOPMENT AMENDMENT
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The Recreation And Community Development Committee offers its first amendment to File No. 2007-690:
(1) On page 1, line 23, strike “2000-100-A” and insert “2001-100-A”;
(2) On page 2, line 12, strike “Exhibit 2” and insert “Revised Exhibit 2”; 
(3) Remove Exhibit 2 and replace with the Revised Exhibit 2 attached hereto, which corrects the bill number reference to 2001-100-A; 
(4) On page 1, line 1, amend the introductory sentence to add that the bill was amended by this committee’s amendment.    

Form Approved:

____/s/ Margaret M. Sidman__________ 
Office of General Counsel

Legislation Prepared By:
Margaret M. Sidman
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‘ SECOND AMENDMENT TO OPERATING AND LEASE AGREEMENT (draft 5-8-07)

This Second Amendment to Operating and Lease Agreement (“Second Amendment”) is
entered into this __ day of , 2007, by and between the CITY OF JACKSONVILLE, a
municipal corporation (the “City”), and Florida Community College at Jacksonville, political
subdivision of the State of Florida ("Operator").

RECITALS:

WHEREAS, the parties entered into that certain Operating and Lease Agreement dated
effective March 16, 2001 (the “Agreement”), as authorized by Resolution 2001-100-A of the City
Council of Jacksonville; and

WHEREAS, a first amendment to the Agreement (“First Amendment”) was authorized
by Ordinance 2006-1133-E for the expansion of Operator’s Aviation Center of Excellence which
provides workforce training to aviation related businesses expanding or relocating at Cecil
Commerce Center; and

WHEREAS, the City, Operator, JAXPORT and other economic development partners in
Northeast Florida have worked to develop Cecil Commerce Center as a key asset in the region’s
effort to recruit and retain businesses in the distribution and logistics industry; and

‘ WHEREAS, as a result of the region’s successful economic development efforts, there is
increasing demand for a highly trained workforce in the area of distribution, logistics and
commercial vehicle driving; and

WHEREAS, Operator has developed certain degree and professional certification
programs in the areas of distribution, logistics and commercial vehicle driving to respond to this
community need; and

WHEREAS, the parties would like to amend the Agreement to provide Operator with
additional land area at Cecil Commerce Center to develop a temporary commercial vehicle
training facility at Cecil Commerce Center while Operator constructs a permanent facility at its
Cecil campus site; and

WHEREAS, the parties acknowledge that Operator is a political subdivision of the State
of the Florida and thereby subject to specific regulations which limit its ability to pay for certain
charges and fees related to the operation of educational facilities; and

WHEREAS, the parties desire to add to the leased premises under the Agreement the
land commonly known as a portion of Parcel S08, having an address of 6011 New World
Avenue, in Jacksonville, Duval County, Florida, hereinafter referred to as the “Additional
Premises”, located at Cecil Commerce Center (“Center”); now therefore

. IN CONSIDERATION of the foregoing and for other good and valuable consideration,
ReAsen
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the parties agree as follows:

L Article [ (AUTHORIZED USE) of the Agreement is hereby revised by adding the
following provision to the end of the paragraph 1. A:

“Operator may utilize the land commonly known as a portion of Parcel S08, having an
address of 6011 New World Avenue, in Jacksonville, Duval County, Florida, as shown on
Exhibit D attached hereto (the “Additional Premises™) to conduct educational activities including
degrees, vocational certificates and continuing education activities related to commercial vehicle
driving. Operator agrees that any storage of equipment (tractors, trailers, etc.) on the Additional
Premises shall be restricted to the Northwest Quadrant of the Additional Premises.
Notwithstanding the foregoing, if the remamning contiguous paved area on the site does not meet
the mandatory driving and maneuvering configuration requirements for commercial truck driving
certification, the JEDC Executive Director is authorized on behalf of City to change the
equipment storage location, so long as the new location provides, in the opinion of the JEDC
Executive Director, adequate screening of the stored equipment by trees, shrubs or partitions
from the sight of New World Avenue. Final approval of the truck storage location and site layout
is subject to mutual written agreement by the parties upon Operator’s receipt of final engineering
designs.”

IL Article II (TERM) of the Agreement is hereby revised by adding the following
provision to the end of the Article:

“Notwithstanding the preceding provisions of this Article I, Operator will use and
occupy the Additional Premises for a term of three (3) years commencing on date Operator takes
possession of the Additional Premises, but no later than 90 days after the date of the Second
Amendment to Operating and Lease Agreement dated , 2007 (the “Second
Amendment”), which added the Additional Premises to the Premises under the Agreement,
unless earlier terminated by City as provided herein. After the first full year of the lease term
pertaining to the Additional Premises under the Second Amendment, City may terminate the
Second Amendment if the Additional Premises 1s needed by City for an economic development
project by providing Operator with at least 180 days prior written notice of such termination.
Operator will vacate the Additional Premises on or before the termination date.

If City terminates the Second Amendment prior the end of the lease term, and provided
Operator is not default under the Agreement, City will use commercially reasonable efforts to
identify suitable relocation sites at Cecil Commerce Center for use as a commercial vehicle
driving site by Operator for the remainder of the lease term under the Second Amendment. If
Operator and City mutually agree on an alternative relocation site, and execute a new amendment
to the Agreement approved by the Jacksonville Economic Development Commission and City
Council adding such alternative site to the Agreement, Operator may relocate the new site at
Operator’s sole cost and expense.

At least ninety (90) days prior to the end of the lease term under the Second Amendment,
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Operator may request City’s consent to extend the term of the Second Amendment for the
Additional Premises for a term of two (2) years on the terms and conditions provided in the
Second Amendment.”

1. Article I (PREMISES) of the Agreement is hereby revised by adding the
following provision to the end of the Article:

“Additionally, the Operator shall have exclusive use and occupancy of land commonly
known as a portion of Parcel SO8, having an address of 6011 New World Avenue, in
Jacksonville, Duval County, Florida, as more particularly described and shown on Exhibit D,
together with all improvements located thereon from time to time, and such additional land and
improvements are also part of the “Premises” under this Agreement.”

IV.  Section 4.03 of Article IV is hereby revised by adding the following language to
the end of the Section:

“Operator has agreed to invest at least $50,000 in capital investments for improvements
to the Additional Premises. In consideration of Operator’s investment in the Additional Premises
and Operator’s intended use of the Additional Premises in support of the Community’s economic
and workforce development objectives to support the distribution and logistics industry, the City
shall consider all rent due and payable under Sections 4.01 and 4.03 herein as satisfied with
respect to the Additional Premises.”

V. Sections 6.08 through Section 6.11 are hereby added to Article VI:

“6.08 CITY’S LIABILITY REGARDING ADDITIONAL PREMISES. City shall
not be liable for any damage or liability of any kind or for any injury to or death of any
persons or damage to any property on or about the Additional Premises from any cause
whatsoever. Operator accepts the Additional Premises i its “as is” present condition
with all faults. The City disclaims all liability related to the condition of the Additional
Premises or its suitability for the intended uses by the Operator. The Operator has had
ample time to inspect the Additional Premises and has determined that the Additional
Premises is suitable, or will be suitable after any alterations or repairs by Operator at its
sole expense, for the intended uses by Operator of the Additional Premises. Operator
accepts full responsibility for the condition of the Additional Premises in its present “as
is” condition and assumes all risks related to the condition of the Additional Property,
provided that the foregoing shall not affect the City’s indemnity obligations in Section
19.02 of the Agreement. Operator agrees to undertake whatever alterations, construction
or repairs are necessary with respect to the Additional Premises to make the Additional
Premuses suitable and safe for Operator’s intended uses of the Additional Premises as a
truck driving school, and to thereafter maintain the Additional Premises in such condition
during the term of the Agreement pertaining to the Additional Premises. Operator
releases the City from all liability related to the condition of the Additional Premises and
waives any and all claims against the City related to the condition of the Additional
Premises. The City has no responsibility to maintain, inspect, or repair the Additional
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Premises and Operator assumes all responsibility for the maintenance, inspection and
repair of the Additional Premises on and after the effective date of the Second
Amendment. The foregoing provisions of this Section 6.08 shall not affect any lability
of the City for (i) any negligent acts of the City pertaining to the Additional Premises and
occurring after the date of the Second Amendment, or (ii) any claims by third parties
accruing prior to the date of the Second Amendment and pertaining to the Additional
Premises.

“6.09 OPERATOR’S INSURANCE FOR THE ADDITIONAL PREMISES.

(@) Operator agrees that, from and after the date of delivery of the Additional
Premises Operator shall, at Operator’s sole cost and expense during the Agreement Term,
obtain and maintain in full force and effect insurance upon the Additional Premises and
any buildings or other improvements constructed by Operator thereon, Special Form
(FKA All Risk Insurance) including fire and extended coverage upon Operator’s trucks
and trailers, signage, inventory, equipment, and other personal property installed or
located in or on the Additional Premises for the full replacement value thereof, property
damage insurance, including vandalism and malicious mischief damage and public
liability insurance (including liquor law liability insurance if applicable) with respect to
the Additional Premises and the business conducted by Operator and any other persons in
the Additional Premises. In the event that there shall be a dispute as to the amount that
comprises full replacement value, the decision of City shall be presumptive. In addition,
Operator, at Operator’s sole cost and expense, shall also procure and maintain throughout
the Agreement Term the following insurance: (a) commercial general liability insurance
agamnst claims for bodily injury, personal injury, advertising injury and property damage
arising from the Additional Premises, or the use of any portion of the Additional Premises
by the Operator or the Operator Parties (including students), and having limits of not less
than (i) $1,000,000 per occurrence, (ii) $2,000,000 for the general aggregate (per
location), (iii) $2,000,000 for the products and completed operations aggregate, (iv)
$50,000 for fire damage liability, and (v) $5,000 for medical payments, which minimum
limits may be increased if recommended by City’s consultants or other insurance
professionals; (b) contractual liability insurance covering all contractual indemnities by
Operator contained in this Agreement; (c) business auto liability insurance for ownership,
use or maintenance of any automobile with a combined single limit of not less that
$1,000,000, if an automobile is used in connection with the operation of Operator’s
business; (d) employer’s liability insurance with limits of not less than $500,000 for each
accident and $500,000 for each employee for death or bodily injury that could be asserted
against City, Operator or the Additional Premises; (¢) worker’s compensation insurance
in statutory amounts and limits covering all persons employed in connection with any
work done in, on or about the Additional Premises for claims for death or bodily injury
that could be asserted against City, Operator or the Additional Premises; and (f) any other
form or forms of insurance as Operator or City may reasonably require from time to time,
in form, amounts and for insurance risks against which a prudent Operator would protect
itself, but only to the extent such risks and amounts are available in the insurance market
at commercially reasonable costs. Any policy proceeds from such insurance shall be
held 1n trust by Operator for the repair, reconstruction, restoration or replacement of the
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property damaged or destroyed, unless this Agreement shall cease and terminate.

(b) All policies of insurance shall be issued in form acceptable to City by
insurance companies with general policyholder’s rating of not less than A and a financial
rating of Class X as rated in the most currently available “Best’s Insurance Reports™ and
qualified to do business in the state in which the Additional Premises is located. Each
such policy shall be issued in the name of the Operator and the City (and any
management company designated by the City) and any other parties in interest from time
to time designated in writing by notice by City to Operator shall be named as additional
insured. Said policies shall be for the mutual and joint benefit and protection of City and
Operator and executed copies of each such policy of insurance or a certificate thereof
shall be delivered to City on the date of City’s delivery of possession of the Additional
Premises to Operator and thereafter within fifteen (15) days prior to the expiration of each
such policy. As often as any such policy shall expire or terminate, renewal or additional
policies shall be procured and maintained by Operator in like manner and to like extent.
All such policies of insurance shall contain a provision that the company wnting said
policy will give City at least fifteen (15) days’ notice in writing in advance of any
cancellation, or lapse, or the effective date of any reduction in the amounts of any such
insurance policies. All such public liability, property damage and other casualty policies
shall be written as primary policies which do not contribute to any policies which may be
carried by City. All such public liability and property damage policies shall contain a
provision that City, although named as an additional insured, shall nevertheless be
entitled to recover under said policies for any loss occasioned to City and the City Parties
by reason of Operator’s acts or omissions. Operator’s failure to comply with the
foregoing requirements shall constitute an event of default hereunder. City may, but is
not obligated to, obtain such insurance and Operator shall pay to City upon demand as
additional rental, the premium cost thereof plus interest at the maximum lawful non-
usurious rate from the date of payment by City until paid by the Operator.

(c) Operator agrees to permit City at all reasonable times to inspect the
policies of insurance of Operator covering risks upon the Additional Premises for which
policies or copies thereof are not delivered to City.

(d) COMPLIANCE WITH INSURANCE AND GOVERNMENTAL
REQUIREMENTS. Operator agrees at its sole cost and expense, to comply with all
reasonable recommendations and requirements with respect to the Additional Premises,
or its use or occupancy, of the insurance underwriters and any similar public or private
body, and any governmental authority having junsdiction over insurance rates with
respect to the use or occupancy of the Additional Premises.

“6.10 LIMIT OF CITY’S RESPONSIBILITY. Except to the extent such matter
is not covered by the insurance required to be maintained by Operator under this
Agreement and is attributable to the willful or intentional misconduct of City, City shall
not be responsible or liable to Operator or the Operator Parties for any loss or damage that
may be occasioned by or through the acts or omissions of persons occupying space in any
other part of the Center, or for any loss or damage resuliting to the Operator or its property
from any cause of whatsoever nature, or loss of property within the Additional Premises
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from any cause whatsoever or any damage caused by other Operators or persons in the
Additional Premises, occupants of adjacent property of the Additional Premises, or the
public, or caused by construction of any private, public or quasi-public work. City shall
in no event be liable for any consequential damages or loss of business or profits and
Operator hereby waives any and all claims for any such damage. All property of Operator
kept or stored in the Additional Premises shall be so kept or stored at the sole risk of
Operator and Operator shall hold City harmless from any claims arising out of damage to
the same, including subrogation claims by Operator’s insurance carriers, unless such
damage shall be caused by the gross negligence or willful misconduct of City and is not
covered by the insurance required to be maintained by Operator under this Agreement.
This agreement is subject to the provisions and limitations of Section 768.28, Florida
Statutes and, notwithstanding anything herein, is not, nor is it construed as waiver of
either Party’s sovereign immunity beyond the limited waiver thereof, in Section 768.28,
Florida Statutes, by the Florida Legislature, pursuant to Article X, Section 13, Florida
Constitution (1968). Additionally, nothing heremn shall be construed to in any way
require one party to indemnify or insure the other party for the other party’s negligence or
to assume any lLiability for the other party’s negligence whatsoever.”

“6.11 SECTIONS 6.08 THROUGH 6.10 GOVERN AND CONTROL THE
ADDITIONAL PREMISES. Sections 6.08 through 6.10 of the Agreement pertain to the
Additional Premises. Section 6.01 of the Agreement pertains to the Premises including
the Additional Premises. With respect to the Additional Premises, Sections 6.08 through
6.10 will govern and control over any conflicting provisions in Sections 6.02 through
6.07 of the Agreement, and with respect to the Premises other than the Additional
Premises, Sections 6.02 through 6.07 of the Agreement will govern and control over any
conflicting provisions in Sections 6.08 through 6.10.

VI. The term “Agreement” as used in the Agreement means the Agreement as amended
by the First Amendment and this Second Amendment.

SAVE AND EXCEPT as specifically and expressly amended in the First Amendment
and this Second Amendment, the terms and conditions of the Operating and Lease Agreement
shall remain in full force and effect.

IN WITNESS WHEREOF, this Second Amendment to Operating and Lease Agreement
is executed this day of , 2007.
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Form Approved:

Office of General Counsel

CITY OF JACKSONVILLE

By
Name:
Title:

“City’,

Florida Community College at Jacksonville

By

Name:

Title:

“QOperator”
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